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^  Title  50— Fish  and  Wildlife 

CHAPTER  I— FISH  AND  WILDLIFE  SERV¬ 
ICE,  DEPARTMENT  OF  THE  INTERIOR 

PART  29— LAND  USE  MANAGEMENT 

Rights-of-Way  General  Regulations 

AGENCY :  Fish  and  Wildlife  Service,  In¬ 
terior. 

ACTION:  Pinal  rule. 

SUMMARY :  The  purpose  of  this  amend¬ 
ment  is  to  incorporate  requirements  of 
two  acts  passed  since  the  initial  publica¬ 
tion  of  the  regulations  in  1969.  These 
are  the  act  to  amend  section  28  of  the 
Mineral  Leasing  Act  of  1920  (Pub.  L. 
93-153;  87  Stat.  576),  and  the  National 
Wildlife  Refuge  System  Administration 
Act  Amendments  Act  of  1974  (Pub.  L. 
93-509;  88  Stat.  1603).  The  amendment 
to  section  28  of  the  Mineral  Leasing  Act 
establishes  special  requirements  for  pipe¬ 
line  rights-of-way  for  oil,  natural  gas, 
synthetic  liquid  or  gaseous  fuels,  or  any 
refined  product  produced  therefrom.  The 
requirement  in  this  law  for  reimburse¬ 
ment  to  the  United  States  for  costs  in¬ 
curred  in  processing  applications,  moni¬ 
toring  construction  and  terminating 
rights-of-way  is  extended  to  cover  all 
rights-of-way  requests  over  lands  ad¬ 
ministered  by  the  Pish  and  Wildlife  Serv¬ 
ice,  The  National  Wildlife  Refuge  Sys¬ 
tem  Administration  Act  Amendments 
Act  establishes  criteria  for  payment  for 
rights-of-way.  Previously,  special  re¬ 
quirements  for  electric  power  transmis¬ 
sion  line  rights-of-way  were  included  in 
the  regulation  by  reference  to  43  CPR 
2851.1-1.  These  requirements  are  now 
written  into  the  regulation.  A  new  re¬ 
quirement  for  applicants  to  furnish  en¬ 
vironmental  information  so  as  to  enable 
the  Fish  and  Wildlife  Service  to  comply 
with  section  102(2)  (C)  of  the  National 
Environmental  Policy  Act  of  1969  has 
been  included.  Other  amendments  have 
been  included  to  clarify  the  regulation. 

EFFECmVE  DATE;  These  regiUations 
shall  become  effective  on  September  30, 
1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

^  Richard  E.  Corthell,  Division  of  Realty, 

U.S.  Pish  and  Wildlife  Service,  Depart¬ 
ment  of  the  Interior,  Washington-,  D.C. 

20240  (202-343-6649). 

SUPPLEMENTARY  INFORMATION; 
On  March  18, 1976,  the  Pish  and  Wildlife 
Service  published  in  the  Federal  Regis¬ 
ter  a  notice  and  text  of  proposed  miscel¬ 
laneous  amendments  to  Part  29,  Subpart 
B,  of  Title  50,  Code  of  Federal  Regula¬ 
tions.  Interested  persons  were  given  imtil 
April  19,  1976,  to  submit  comments,  sug¬ 
gestions,  or  objections  to  the  proposed 
amendments.  Fourteen  comments  were 
received  and  considered  in  the  final  rule- 
making  process. 

Five  of  the  comments  objected  to  the 
method  whereby  the  United  States  would 
recover  costs  for  processing  and  moni¬ 
toring  easements  or  permits  as  being 
open  ended  and  without  limitation  as  to 
probable  charges  for  the  recovery  of 
costs.  Initially  it  was  proposed  to  charge 
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an  application  fee  of  $100,  plus  actual 
costs  for  processing  over  and  above  that 
amount,  and  to  charge  actual  costs  for 
monitoring  the  construction  of  facilities. 
Previously,  on  April  23, 1975,  the  Bureau 
of  Land  Management  of  the  Department 
of  the  Interior,  did  publish  regulations  in  ' 
40  PR  17842  for  the  recovery  of  costs  for 
processing  applications  and  for  monitor¬ 
ing  the  construction,  operation,  mainte¬ 
nance  and  termination  of  facilities  on 
lands  administered  by  the  Bureau  of 
Land  Management.  These  regulations 
provide  for  a  schedule  of  fees  based  on 
length  and/or  size,  except  that  actual 
costs  may  be  recovered  when  such  costs 
exceed  the  scheduled  amount  plus  the 
costs  to  keep  actual  cost  records.  They 
also  provide  for  an  estimate  of  costs  in 
advance  upon  request.  The  proposed 
regulation  in  §  29.21-2(a)  (2)  and  (3) 
has  been  changed  to  adopt  the  same 
schedule  and  method  of  recovery  of  costs 
as  was  published  by  the  Bureau  of  Land 
Management. 

Six  comments  objected  to  the  require¬ 
ment  that  applicants  furnish  an  environ¬ 
mental  assessment,  primarily  on  the 
ground  that  duplication  may  be  required 
of  applicants  when  an  environmental  im¬ 
pact  assessment  may  be  available  from  a 
“lead  agency.”  Also  one  comment  pointed 
out  the  Regional  Directors’  responsibility 
to  protect  historic,  architectural,  archeo¬ 
logical,  and  cultural  resources.  Accord¬ 
ingly,  the  proposed  regulation  §  29.21-2 
(a)  (4)  has  been  changed  to  permit  the 
Regional  Director,  at  his  discretion,  to 
rely  on  an  environmental  impact  state¬ 
ment  and/or  assessment  prepared  by  a 
“lead  agency,”  and  to  include  citation  of 
the  various  acts,  regulations,  and  Execu¬ 
tive  Orders  relating  to  the  protection  of 
historic,  architectural,  archeological,  and 
cultural  features. 

One  comment  objected  to  the  limita¬ 
tion  of  an  easement  or  permit  to  30  years 
for  pipelines  for  the  transmission  of  oiL 
natural  gas  synthetic  liquid  or  gaseous 
fuels,  or  any  refined  product  therefrom 
and  to  the  limitation  of  the  width  of  the 
right-of-way  to  50  feet  plus  the  width  of 
the  pipe  when  section  28  of  the  Mineral 
Leasing  Act  as  amended  (Pub.  L.  93-153) 
provides  for  the  right-of-way  to  also  in¬ 
clude  related  facilities.  The  30-year  lim¬ 
itation  on  rights-of-way  is  statutory,  30 
U.S.C.  185(n).  The  proposed  regulation, 
§29.21-3(a),  has  been  changed  to  In¬ 
clude  related  facilities  in  the  right-of- 
way  width. 

One  comment  expressed  concern  that 
the  Regional  Director,  imder  the  pro¬ 
posed  regulation,  would  be  authorized  to 
impose  additional  stipulations  and/or 
conditions  on  a  holder  after  an  easement 
or  permit  had  been  granted.  The  pro¬ 
posed  regulation,  §  29.21-4(b) ,  has  been 
clarified  by  making  the  stipulations 
and/or  conditions  applicable  in  the 
“right-of-way,  easement,  or  permit  docu¬ 
ment.” 

Two  comments  objected  to  the  strict 
liability  requirement  in  §  29.21-4 (b)  (7) 
of  the  proposed  regulation.  The  regula¬ 
tion  has  been  changed  to  provide  that 
for  lands  under  the  exclusive  jurisdiction 
of  the  United  States,  the  holder,  or  his 


employees,  contractors,  or  agents  shall 
be  liable  to  third  parties  for  injuries  in¬ 
curred  in  connection  with  the  easement 
<»  permit  area.  The  regulation  is  fur¬ 
ther  changed  to  provide,  in  the  case  of 
special  hazards,  a  limitation  of  $1,000,000 
for  liability  without  fault  for  injury  and 
damage  to  land  of  the  United  States. 

Two  comments  express  concern  that 
the  proposed  regulation  provided  for  oc¬ 
cupancy.  by  the  Fish  and  Wildlife  Serv¬ 
ice  of  rights-of-way,  easement  or  permit 
areas  not  actually  occupied  by  facilities. 
This  is  presently  a  requirement  of  50 
CFR  29.21-4(b)  (13).  However,  we  have 
changed  the  regulation  to  provide  for 
occupancy  and  use  by  the  Fish  and  Wild¬ 
life  Service  only  “to  the  extent  that  it 
does  not  interfere  with  the  full  and  safe 
utilization  thereof  by  the  holder,” 

Three  comments  expressed  concern 
that  the  requirement  in  §  29.21-4(b)  (14) 
of  the  proposed  regulation  would  require 
a  holder  to  modify  or  adapt  a  facility  if 
such  were  foimd  to  be  necessary  by  the 
Regional  Director.  This  condition  is  in¬ 
cluded  in  the  existing  regulation  in  50 
(?PR  29.21-4(b)  (14).  It  was  suggested 
that  such  modifications,  if  necessary,  not 
unduly  interfere  with  the  continuity  of 
energy  transportation  and  delivery  re- 
quirmients.  The  proposed  regulation  has 
been  modified  to  add  a  new  sentence  at 
the  end  stating:  "Any  such  modifications 
will  be  planned  and  scheduled  so  as  not 
to  undiUy  interfere  with  or  to  have  min¬ 
imal  effect  upon  continuity  of  energy 
transportation  and  delivery  require¬ 
ments.” 

Three  comments  expressed  concern 
about  the  requirement  for,  and  system  of 
making,  charges  for  rights-of-way,  ease¬ 
ment,  and  permits.  This  is  a  requirement 
of  the  present  regulation  in  50  CFR  29.- 
21-7  (a)  and  (b)  and  the  proposed 
change,  is  primarily  editorial  in  nature  to 
include  statutory  requirements  of  Pub. 
L.  93-509.  Four  comments  objected  to  a 
new  §  29.21-7 (c)  which  would  authorize 
the  Regiwaal  Director  to  require  mitiga¬ 
tion  measures  adjacent  to  or  within  the 
right-of-way,  or  replacement  land,  to 
make  the  proposed  use  compatible  with 
the  purposes  for  which  the  area  was  es¬ 
tablished.  We  believe  tliis  section  is  in 
the  interest  of  industry.  Otherwise,  there 
may  be  instances  where  the  Secretary  or 
his  designee  (Regional  Director)  would 
be  prohibited  by  law  from  granting  an 
eas«nent  or  permit.  However,  to  make 
the  purpose  clear,  the  last  sentence  has 
been  modified  to  read  •  •  •  “Such  mit¬ 
igation  measures  and/or  the  replacement 
of  land  are  solely  for  the  purpose  of  com¬ 
plying  with  the  requirement  of  the  Na¬ 
tional  Wildlife  Refuge  System  Adminis¬ 
tration  Act  that  the  use  be  compatible 
with  the  purpose  for  which  the  area  was 
established  and  shall  be  in  addition  to  the 
payment  of  fair  market  value.” 

One  comment  requested  that  gather¬ 
ing  lines  and  associated  structures  used 
in  the  production  of  oil  and  gas  under 
valid  leases  be  excluded  from  the  regula¬ 
tions.  A  new  sentence  has  been  added  to 
the  end  of  the  proposed  regulation  §  29.- 
21-9 — “Gathering  Lines  and  associated 
structures  used  solely  in  the  production 
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of  oil  and  gas  under  valid  leases  on  the 
lands  administered  by  the  Fish  and  Wild¬ 
life  Service  are  excepted  from  the  provi¬ 
sions  of  §  29.21-9.”  An  added  provision 
has  been  included,  §29 .21-9 (a),  that 
provides,  in  cases  where  pipelines,  etc., 
will  cross  lands  administered  by  more 
than  one  Federal  agency  and/or  more 
tlian  one  Bureau  or  Office  of  the  Depart¬ 
ment  of  the  Interior,  a  single  application 
shall  be  filed  with  the  appropriate  State 
Director  of  the  Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior.  This 
provision  is  statutory  in  Pub.  L.  93-153. 

A  few  other  comments  were  received 
concerning  certain  regulatory  ‘require¬ 
ments  as  they  relate  to  pipelines,  §  29.- 
21-9(a)(2),  29.21-9(b),  29.21-9(c),  and 
29.21-9  (d).  The  letter  designations  in 
these  sections  have  been  changed  (a)  to 
(b),  (b)  to  (c),  (c)  to  (d),  and  (d)  to 

(e)  .  Hiese  requirements  are  statutory 
pursuant  to  Pub.  L.  93-153.  Therefore, 
the  proposed  regulation  cannot  be 
changed  as  to  those  matters. 

One  comment  suggested  that  the  re¬ 
quirement  for  a  bond  in  §  29.21-9 (f)  be 
limited  as  to  time  in  some  manner.  This 
letter  designation  has  been  changed  from 

(f)  to  (g)  and  the  proposed  regulation 
is  changed  by  adding  the  following  words 
at  the  end — “not  to  exceed  the  period  of 
construction  plus  one  year  or  longer  pe¬ 
riod  if  necessary  for  the  pipeline  to 
stabilize.” 

Two  comments  obected  to  tiie  author¬ 
ity  of  the  Regional  Director  to  suspend 
activity  within  the  right-of-way  or  per¬ 
mit  area  if  necessary  to  protect  public 
health  and  safety  or  the  environment 
prior  to  an  administrative  hearing.  This 
provision  is  permitted  by  statute,  30 
U.S.C.  185(0)  (2),  We  interpret  such  a 
suspension  to  be  exercised  in  an  emer¬ 
gency  and,  as  such,  the  Project  Manager 
should  have  the  authority  to  act  in  an 
emergency.  The  regulation  in  §  29.21-9 

(g)  ,  now  (h) ,  has  been  changed  by  sub¬ 
stituting  “Project  Manager”  for  “Re¬ 
gional  Director”  in  the  first  sentence  and 
by  adding  the  following  two  sentences  at 
the  end — “The  Regional  Director  must 
make  a  determination  and  notify  the 
holder  in  writing  within  15  days  from  the 
date  of  the  suspension  as  to  whether  the 
suspension  should  continue  and  list  ac¬ 
tions  needed  to  terminate  the  suspension. 
Such  suspension  shall  remain  in  effect 
for  only  so  long  as  the  emergency  condi¬ 
tion  continues.” 

Two  comments  expressed  concern  that 
additional  rights-of-way  could  be 
granted  that  may  overlap  rights-of-way 
previously  granted  without  consulting 
with  the  holder.  Section  29.21-9  (h) ,  now 

(1)  has  been  changed  by  adding  the  fol¬ 
lowing  words  at  the  end — “after  giving 
notice  to  the  holder  and  an  opportuni¬ 
ty  to  comment.” 

Four  comments  objected  to  the  com¬ 
mon  carrier  requirements  in  the  pro¬ 
posed  regulation  in  §§  29.21-9(i),  29.21-9 
(i>(A),  29.21-9(ii)  (B),  and  29.21-9(m). 
The  numbering  of  the  section  is  not  clear 
and  is  therefore  corrected  as  follows: 
Paragraph  “(1)(A)”  is  changed  to  “(j) 

(2)  (A)”;  paragraph  “(ii)(A)”  to  “(j) 

(3)  (A)”;  and  iJaragraph  “(iii)”  to  “(j) 


(4) .”  Since  the  requirements  of  §  29.21- 
9(1).  now  (j).  are  statutory  pursuant  to 
Pub.  L.  93-153,  no  further  change  la 
made. 

Several  wanments  objected  to  §§  29.21- 
9  (j),  (k),  and  (1)  of  the  propos^  reg¬ 
ulation.  These  letter  designations  have 
been  changed,  (j)  to  (k),  (k)  to  (1), 
and  (1)  to  (m) .  Since  the  requirements 
are  statutory  pursuant  to  Pub.  L.  93-153, 
no  change  is  made. 

Several  comments  objected  to  the 
hearings  and  appeals  procedures  in 
§§  29.22, 29.22-1,  29.22-2, 29.22-3,  and  29.- 
22-4  as  being  narrow  and  restrictive  and 
that  except  for  certain  specified  in¬ 
stances  the  actions  of  the  Regional  Di¬ 
rector  could  not  be  appesded.  These  sec¬ 
tions  are  deleted  and  the  old  prooedures 
in  50  CFR  29.22  are  retained  with  edi¬ 
torial  changes  to  bring  it  in  line  with 
current  citations. 

The  Pish  and  Wildlife  Service  has 
prepared  an  environmental  assessment 
concerning  these  regulations.  Based  on  a 
review  and  evaluation  of  the  informa¬ 
tion  contained  in  the  assessment,  it  has 
been  determined  that  the  proposed 
amendments  to  the  general  right-of- 
way  regulations  of  50  C?FR,  (Chapter  I, 
Part  29,  Subpart  B,  do  not  constitute 
a  major  Federal  action  which  would 
signfiicantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)  (C)  of  the  National 
Environmetnal  Policy  Act  of  1969,  42 
U.S.C.  4332(2)  (C).  Therefore,  the  prep¬ 
aration  of  an  environmental  Impact 
statement  on  this  action  is  not  required. 

The  Fish  and  Wildlife  Service  has  de¬ 
termined  that  this  document  does  not 
contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact 
Statement  under  Executive  Order  11949 
and  OMB  Circular  A-107. 

The  primary  author  of  this  document 
is  Richard  E.  Corthell,  Division  of  Real¬ 
ty,  Fish  and  Wildlife  Service. 

Accordingly,  Title  50  CFR,  Part  29, 
Subpart  B,  (Chapter  I  is  amended  as  fol¬ 
lows: 

Section  29.21  is  amended  by  revising 
paragraph  (h)  and  by  adding  new  para¬ 
graph  (i). 

§  29.21  Dofiiiitioiis. 

•  «  «  >  • 

(h)  “Compatible”  means  that  the  re¬ 
quested  right-of-way  or  use  will  not  in¬ 
terfere  with  or  detract  from  the  pm- 
poses  for  which  units  of  the  National 
Wildlife  Refuge  System  are  established. 
The  term  “inconsistent”  in  section 
28(b)  (1)  of  the  Mineral  Leasing  Act  of 
1920,  as  amended  by  Pub.  L.  93-153,  shall 
be  deemed  to  mean  a  use  that  is  “not 
compatible”,  as  “compatible”  is  defined 
herein. 

(ii  “Department”  means  U.S.  Depart¬ 
ment  of  the  Interior  unless  otherwise 
specified. 

Section  29.21-1  is  amended  by  revis¬ 
ing  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  29.21—1  Purpose  and  scope. 

•  *  *  #  • 

(a)  National  Wildlife  Refuge  System 
lands.  Applications  for  all  forms  of 


rights-of-way  on  or  over  such  lands  shall 
be  submitted  either  imder  authority  of 
Pub.  L.  89-669  (80  Stat.  926;  16  U.S.C. 
668dd),  as  amended,  or  for  oil  and  gas 
pipelines  under  section  28  of  the  Mineral 
Leasing  Act  of  1920  (41  Stat.  449;  30 
U.S.C.  185)  as  amended  by  Pub.  L.  93- 
153,  following  application  procedures  set 
out  in  §  29.21-2.  No  right-of-way  will  be 
approved  unless  it  is  determined  by  the 
Regional  Director  to  be  compatible.  See 
section  29.21-8  for  additional  require¬ 
ments  applicable  to  rights-of-way  for 
electric  power  transmission  lines  and 
section  29.21-9  for  additional  require¬ 
ments  applicable  to  rights-of-way  for 
pipelines  for  the  transportation  of  oil, 
natural  gas,  synthetic  liquid  or  gaseous 
fuels,  or  any  refined  product  produced 
therefrom. 

•  •  •  *  * 

(c)  Other  lands  outside  the  National 
Wildlife  Refuge  System.  Rights-of-way 
on  or  over  other  lands  will  be  granted  in 
accordance  with  controlling  authorities 
cited  in  43  CFR  Part  2800,  or  for  oil  and 
gas  pipelines  under  section  28  of  the  Min¬ 
eral  Leasing  Act  of  1920  (41  Stat.  449;  30 
U.S.C.  185) '  as  amended  by  Pub.  L.  93- 
153.  See  section  29.21-8  for  additional' 
requirements  applicable  to  rights-of-way 
for  electric  power  transmission  lines  and 
section  29.21-9  for  additional  require¬ 
ments  applicable  to  rights-of-way  for 
pipelines  for  the  trMisportation  of  oil, 
natural  gas,  synthetic  liquid  or  gaseous 
fuels,  or  any  other  refined  product  pro¬ 
duced  therefrom.  Applications  will  be 
submitted  In  accordance  with  procedures 
set  out  in  section  29.21-2. 

Section  29.21-2  is  amended  by  revising 
paragraph  (a)(2),  and  by  adding  new 
paragraphs  (a)(3),  and  (a)(4). 

§  29.21—2  Application  procedures. 

(a)(1)  •  •  • 

(2)  (i)  All  applications  filed  pursuant 
to  this  subpart  in  the  name  of  individ¬ 
uals,  corporations,  or  associations  must 
be  accompanied  by  a  ftonretumable  ap¬ 
plication  fee.  No  application  fee  will  be 
required  of  (A)  State  or  local  govern¬ 
ments  or  agencies  or  instrumentalities 
thereof  except  as  to  rights-of-way,  ease¬ 
ments,  or  permits  under  section  28  of  the 
Mineral  Leasing  Act  of  1920,  as  amended 
by  Pub.  L.  93-153,  or  (B)  Federal  Gov¬ 
ernment  agencies. 

(ii)  Application  fees  will  be  in  accord¬ 
ance  with  the  following  schedule: 

(A)  For  linear  facilities  (e.g.,  power¬ 
lines,  pipelines,  roads,  etc.) . 

Length  Payment 

Less  than  5  miles _  $50  per  mile  or  frac¬ 

tion  thereof. 

5  to  20  miles _  $500. 

20  miles  and  over _  $500  for  each  20  miles 

or  fraction  thereof. 

(B)  For  nonlinear  facilities,  $250  for 
each  40  acres  or  fraction  thereof. 

(C)  Where  an  application  includes 
both  linear  and  nonlinear  facilities,  pay¬ 
ment  will  be  the  aggregate  of  amoimts 
under  paragraphs  (a)  (2)  (ii)  (A)  and 
(B)  of  this  section. 

(D)  When  an  application  is  received, 
the  Regional  Director  w^l  estimate  the 
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costs  expected  to  be  incurred  in  process¬ 
ing  the  application.  If  the  estimated  costs 
exceed  the  payments  under  paragraphs 

(a)(2)  (ii)  (A),  (B),  or  (C)  above  by  an 
amount  greater  than  the  cost  of  main¬ 
taining  actual  cost  records,  the  Regional 
Director  shall  require  the  applicant  to 
make  periodic  payments  in  advance  of 
the  incurrence  of  such  costs  by  the 
United  States  except  for  the  last  pay¬ 
ment  which  will  reflect  final  reimburse¬ 
ment  for  actual  costs  of  the  United  States 
in  processing  the  application.  Overpay¬ 
ments  may  be  refunded  or  adjusted  by 
the  Regional  Director  as  appropriate. 

(E)  The  Regional  Director  shall,  on 
request  by  an  applicant  or  prospective 
applicant,  give  an  estimate  based  on  the 
best  available  cost  information,  of  the 
costs  which  would  be  incurred  by  the 
United  States  in  processing  an  applica¬ 
tion.  However,  reimbursement  will  not 
be  limited  to  the  estimate  of  the  Regional 
Director  if  the  actual  costs  exceed  the 
estimate.  Prospective  applicants  are  en¬ 
couraged  to  consult  with  the  Regional 
Director  in  advance  of  filing  an  applica¬ 
tion  in  regard  to  probable  costs  and  other 
requirements. 

(3)  (i)  By  accepting  an  easement  or 
permit  under  this  subpart,  the  holder 
agrees  to  reimburse  the  United  States 
for  reasonable  costs  incurred  by  the  Pish 
and  Wildlife  Service  in  monitoring  the 
construction,  operation,  maintenance, 
and  termination  of  facilities  within  or 
adjacent  to  the  easement  or  permit  area. 
No  reimbursement  of  monitoring  costs 
will  be  required  of  (A)  State  or  local  gov¬ 
ernments  or  agencies  or  instrumentali¬ 
ties  thereof  except  as  to  rights-of-way, 
easements,  or  permits  granted  under 
Section  28  of  the  Mineral  Leasing  Act 
of  1920  as  amended  by  Pub.  L.  93-153,  or 

(B)  Federal  Government  agencies. 

(ii)  Within  60  days  of  the  issuance  of 
an  easement  or  permit  the  holder  must 
submit  a  nonretumable  payment  in  ac¬ 
cordance  with  the  following; 

(A)  For  linear  facilities  (e.g.,  power¬ 
lines,  pipelines,  roads,  etc.) . 

Length  Payment 

Less  than  6  miles..  $20  per  mile  or  fraction 
thereof. 

6  to  20  miles _ $200. 

20  miles  and  over..  $200  for  each  20  miles 
or  fraction  thereof. 

(B)  For  nonlinear  facilities,  $100  for 
each  40  acres  or  fraction  thereof. 

(C)  Where  an  easement  or  permit  in¬ 
cludes  both  linear  and  nonlinear  facili¬ 
ties,  payment  will  be  the  aggregate 
amounts  under  paragraphs  (a)  (3)  (2) 
(ii)  (A)  and  (B)  of  this  section. 

(D)  When  an  easement  or  permit  is 
granted  the  Regional  Director  shall  esti¬ 
mate  the  costs,  based  on  the  best  avail¬ 
able  cost  information,  expected  to  be  in- 
cm*red  by  the  United  States  in  monitor¬ 
ing  holder  activity.  If  the  estimated  costs 
exceed  the  payments  under  paragraphs 
(a)  (3)  (2)  (ii) ,  (A),  (B),  or  (C)  of  this 
section  by  an  amount  which  is  greater 
than  the  cost  of  maintaining  actual  cost 
records  for  the  monitoring  proce.ss,  the 
Regional  Director  shall  require  the 
holder  to  make  periodic  payments  of  the 
estimated  reimbursable  costs  prior  to  the 


Incurrence  of  such  costs  by  the  United 
States.  Overpayments  may  be  refimded 
or  adjusted  by  the  Regional  Director  as 
appropriate. 

(E)  Following  the  termination  of  an 
easement  or  permit,  the  former  holder 
will  be  required  to  pay  additional 
amounts  to  the  extent  the  actual  costs 
to  the  United  States  have  exceeded  the 
payments  required  by  paragraphs  (a) 
(3)  (ii)(A),  (B),  and  (C)  of  this  section. 

(4)  All  applications  filed  pursuant  to 
this  subpart  must  include  a  detailed  en¬ 
vironmental  analysis  which  shall  include 
information  concerning  the  impact  of  the 
proposed  use  of  the  environment  includ¬ 
ing  the  impact  on  air  and  water  quality; 
scenic  an<i  esthetic  features;  historic, 
architectural,  archeological,  and  cultural 
features;  wildlife,  fish  and  marine  life, 
etc.  The  analysis  shall  include  sufiicient 
data  so  as  to  enable  the  Service  to  pre¬ 
pare  an  environmental  assessment  and/ 
or  impact  statement  in  accordance  with 
Section  102(2)  (C)  of  the  National  En¬ 
vironmental  Policy  Act  of  1969  (42  U.S.C. 
4321  et  seq.)  and  comply  with  the  re¬ 
quirements  of  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470  et 
seq.),  the  Archeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C.  469  et 
seq.) ,  Executive  Order  11593  “Protection 
and  Enhancement  of  the  Cultural  En¬ 
vironment”  of  May  13, 1971  (36  FR  8921), 
and  “Procedures  for  the  Protection  of 
Historic  and  Cultural  Properties”  (36  FR 
800) .  Concerning  the  National  Environ¬ 
mental  Policy  Act,  the  Regional  Director 
may,  at  his  discretion,  rely  on  an  en¬ 
vironmental  assessment  or  impact  state¬ 
ment  prei>ared  by  a  “lead  agency.” 

(b)  •  *  * 

(c)  *  ♦  • 

Section  29.21-3  (a)  is  revised  to  read  as 
follows: 

§  29.21—3  Nature  of  inlorofil  granted. 

(a)  Where  the  land  administered  by 
the  Secretary  is  owmed  in  fee  by  the 
United  States  and  the  proposed  use  is 
compatible  with  the  objectives  of  the  area, 
a  permit  or  easement  may  be  approved 
and  granted  by  the  Regional  Director. 
Generally  an  easement  or  permit  will  be 
issued  for  a  term  of  50  years  or  so  long 
as  it  is  used  for  the  pm-pose  granted,  or 
for  a  lesser  term  when  considered  appro¬ 
priate.  For  rights-of-way  granted  under 
authority  of  Section  28  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  for 
pipelines  for  the  transportation  of  oil, 
natural  gas,  synthetic  liquid  or  gaseous 
fuels,  or  any  refined  product  prcxiuced 
therefrom,  the  grant  may  be  for  a  term 
not  to  exceed  30  years  and  the  right-of- 
way  may  not  exceed  50  feet,  plus  the  area 
occupied  by  the  pipeline  and  its  related 
facilities  unless  the  Regional  Director 
finds,  and  records  the  reasons  for  his 
finding,  that,  in  his  judgment,  a  wider 
right-of-way  is  necessary  for  operation 
and  maintenance  after  construction,  or 
to  protect  the  environment  or  public 
safety.  Related  facilities  include  but  are 
not  limited  to  valv^,  pump  stations,  sup¬ 
porting  structures,  bridges,  monitoring 
and  commimication  devices,  surge  and 
storage  tanks,  terminals,  etc.  However,  a 


temporary  permit  supplementing  a  right- 
of-way  may  be  granted  for  additional 
land  needed  during  construction,  opera¬ 
tion,  maintenance,  or  termination  of  the 
pipeline,  or  to  protect  the  natural  en¬ 
vironment  or  public  safety. 

•  •  *  *  • 

Section  29.21-4  is  amended  by  revising 
paragraphs  (b),  (b)(1),  (b)(2),  (b)(4)- 
(b)  (7) ,  (b)  (9) ,  (b)  (10) ,  and  (b)  ( 13)  -(b) 
(15). 

§  29.21—4  Terms  and  condilions. 

*  •  *  *  * 

(b)  An  applicant,  by  accepting  an 
easement  or  permit  agrees  to  such  terms 
and  conditions  as  may  be  prescribed  by 
the  Regional  Director  in  the  granting 
document.  Such  terms  and  conditions 
shall  include  the  following,  imless  waived 
in  part  by  the  Regional  Director,  and 
may  include  additional  special  stipula¬ 
tions  at  his  discretion.  See  §  29.21-8  for 
special  requirements  for  electric  power¬ 
lines  and  §  29.21-9  for  special  require¬ 
ments  for  oil  and  gas  pipelines. 

(1)  To  comply  with  State  and  Federal 
laws  applicable  to  the  project  within 
which  the  easement  or  permit  is  granted, 
and  to  the  lands  which  are  included  in 
the  easement  or  permit  area,  and  lawful 
existing  regulations  therexmder. 

(2)  To  clear  and  keep  clear  the  lands 
within  the  easement  or  permit  area  to 
the  extent  and  in  the  manner  directed  by 
the  project  manager  in  charge;  and  to 
dispose  of  all  vegetative  and  other  mate¬ 
rial  cut,  uprooted,  or  otherwise  accumu¬ 
lated  during  the  construction  and  main¬ 
tenance  of  the  project  in  such  a  manner 
as  to  decrease  the  fire  hazard  and  also  in 
accordance  with  such  instructions  as 
the  project  manager  may  specify. 

*  ♦  *  • 

(4)  To  take  such  soil  and  resource 
conservation  and  protection  measures, 
including  weed  control  on  the  land  cov¬ 
ered  by  the  easement  or  permit  as  the 
project  manager  in  charge  may  request. 

(5)  To  do  everything  reasonably  with¬ 
in  his  ijower,  both  independently  and  on 
request  of  any  duly  authorized  repre¬ 
sentative  of  the  United  States,  to  prevent 
and  suppress  fires  on  or  near  lands  to  be 
occupied  under  the  easement  or  permit 
area,  including  making  available  such 
construction  and  maintenancie  forces  as 
may  be  reasonably  obtainable  for  the 
suppression  of  such  fires. 

(6)  To  rebuild  and  repair  such  roads, 
fences,  structures,  and  trails  as  may  be 
destroyed  or  injured  by  construction 
work  and,  upon  request  by  the  Regional 
Director,  to  build  and  maintain  neces¬ 
sary  and  suitable  crossings  for  all  roads 
and  trails  that  intersect  the  works  con¬ 
structed,  maintained,  or  operated  under 
the  easement  or  permit. 

(7)  To  pay  the  United  States  the  full 
value  for  all  damages  to  the  lands  or 
ether  property  of  the  United  States 
caused  by  him  or  his  employees,  contrac¬ 
tors,  or  agents  of  the  contractors,  and  to 
indemnify  the  United  States  against  any 
liability  for  damages  to  life,  person,  or 
property  arising  from  the  occupancy  or 
use  of  the  lands  under  the  easement  or 
permit,  except  where  the  easement  or 
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permit  Is  granted  hereunder  to  a  State 
or  other  governmental  agency  which  has 
no  legal  power  to  assume  such  a  liabihty 
with  respect  to  damages  caused  by  it  to 
lands  or  property,  such  agency  in  lieu 
thereof  agrees  to  repair  all  such  dam¬ 
ages.  Where  the  easement  of  permit  in¬ 
volves  lands  which  are  imder  the  exclu¬ 
sive  jurisdiction  of  the  United  States,  the 
holder  or  his  employees,  contractors,  or 
agents  of  the  contractors,  shall  be  liable 
to  third  parties  for  Injuries  Incurred  in 
connection  with  the  easement  or  permit 
area.  Grants  of  easements  or  perpnits  in¬ 
volving  special  hazards  will  Impose  lia¬ 
bility  without  fault  for  injiuy  and  dam¬ 
age  to  the  land  and  property  of  the 
United  States  up  to  a  specified  maximiun 
limit  commensurate  with  the  foreseeable 
risks  or  hazards  presented.  The  amount 
of  no-fault  liability  for  each  occurrence 
is  hereby  limited  to  no  more  than 
$1,000,000. 

•  ♦  •  *  * 

(9)  That  all  or  any  part  of  the  ease¬ 
ment  or  permit  granted  may  be  suspend¬ 
ed  or  terminated  by  the  Regional  Direc¬ 
tor  for  failure  to  comply  with  any  or  all 
terms  and  conditions  of  the  grant,  or  for 
abandonment.  A  rebuttable  presumption 
of  abandonment  is  raised  by  deliberate 
failure  of  the  holder  to  use  for  any  con¬ 
tinuous  2 -year  period  the  easement  or 
permit  for  the  purpose  for  which  it  was 
granted  or  renewed.  In  the  event  of  non- 
compliance  or  abandonment,  the  Re¬ 
gional  Director  will  notify  in  writing  the 
holder  of  the  easement  or  permit  of  his 
intention  to  suspend  or  terminate  such 
grant  60  days  from  the  date  of  the  notice, 
stating  the  reasons  therefor,  unless  prior 
to  that  time  the  holder  completes  such 
corrective  actions  as  are  specified  in  the 
notice.  The  Regional  Director  may  grant 
an  extension  of  time  within  which  to 
complete  corrective  actions  when,  in  his 
judgment,  extenuating  circumstances  not 
within  the  holder’s  control  such  as  ad¬ 
verse  weather  conditions,  disturbance  to 
wildlife  during  breeding  periods  or  pe¬ 
riods  of  peak  concentration,  or  other 
compelling  reasons  warrant.  Should  the 
holder  of  a  right-of-way  issued  under 
authority  of  the  Mineral  Leasing  Act,  as 
amended,  fall  to  take  corrective  action 
within  the  60-day  period,  the  Regional 
Director  will  provide  for  an  adminis¬ 
trative  proceeding  pursuant  to  5  U.S.C. 
554,  prior  to  a  final  Departmental  deci¬ 
sion  to  suspend  or  terminate  the  ease¬ 
ment  or  permit.  In  the  case  of  all  other 
right-of-way  holders,  failure  to  take  cor¬ 
rective  action  within  the  60-day  period 
will  result  in  a  determination  by  the  Re¬ 
gional  Director  to  suspend  or  terminate 
the  easement  or  permit.  No  administra¬ 
tive  proceeding  shall  be  required  where 
the  easement  or  permit  terminates  under 
Its  terms, 

(10)  To  restore  the  land  to  its  original 
condition  to  the  satisfaction  of  the  Re¬ 
gional  Director  so  far  as  it  Is  reasonably 
possible  to  do  so  upon  revocation  and/or 
termination  of  the  easement  or  permit, 
unless  this  requirement  Is  waived  in  writ¬ 
ing  by  the  Regional  Director.  Termina¬ 
tion  also  Includes  permits  or  easements 


that  terminate  under  the  terms  of  the 
grant. 

«  «  *  «  * 

(13)  That  the  grant  of  the  easement 
or  permit  shall  be  subject  to  the  express 
condition  that  the  exercise  thereof  will 
not  unduly  interfere  with  the  manage¬ 
ment,  administration,  or  disposal  by  the 
United  States  of  the  land  affected  there¬ 
by.  The  applicant  agrees  and  consents  to 
the  occupancy  and  use  by  the  United 
States,  its  grantees,  permittees,  or  lessees 
of  any  part  of  the  easement  or  permit 
area  not  actually  occupied  for  the  pur¬ 
pose  of  the  granted  rights  to  the  extent 
that  it  does  not  interfere  with  the  full 
and  safe  utilization  thereof  by  the  hold¬ 
er.  The  holder  of  an  easement  or  permit 
also  agrees  that  authorized  representa¬ 
tives  of  the  United  States  shall  have  the 
right  of  access  to  the  easement  or  per¬ 
mit  area  for  the  purpose  of  making  in¬ 
spections  and  monitoring  the  construc¬ 
tion,  operation  and  maintenance  of  fa¬ 
cilities. 

(14)  That  the  easement  or  permit 
herein  granted  shall  be  subject  to  the 
express  covenant  that  any  facility  con¬ 
structed  thereon  will  be  modified  or 
adapted,  if  such  is  found  by  the  Regional 
Director  to  be  necessary,  without  liability 
or  expense  to  the  United  States,  so  that 
such  facility  will  not  conflict  with  the  use 
and  occupancy  of  the  land  for  any  au¬ 
thorized  works  which  may  hereafter  be 
constructed  thereon  under  the  authority 
of  the  United  States.  Any  such  modifica¬ 
tion  will  be  planned  and  scheduled  so  as 
not  to  interfere  unduly  with  or  to  have 
minimal  effect  upon  continuity  of  energy 
and  delivery  requirements. 

(15)  That  the  easement  or  permit 
herein  granted  shall  be  for  the  specific 
use  described  and  may  not  be  construed 
to  include  the  further  right  to  authorize 
any  other  use  within  the  easement  or 
permit  area  imless  approved  in  writing 
by  the  Regional  Director. 

Section  29.21-5  is  revised  as  follows: 

§  29.21—5  Construction. 

(a)  If  construction  is  not  commenced 
within  two  (2)  years  after  date  of  right- 
of-way  grant,  the  right-of-way  may  be 
canceled  by  the  Director  of  the  U.S.  Fish 
and  Wildlife  Service  at  his  discretion. 

(b)  Proof  of  construction:  Upon  com¬ 
pletion  of  construction,  the  applicant 
shall  file  a  certification  of  completion 
with  the  Regional  Director. 

Section  29.21-6 (b)  is  revised  to  read  as 
follows: 

§  29.21—6  Disposal,  transfer  or  termi¬ 
nation  of  interest. 

«  «  «  *  • 

(b)  Transfer  of  easement  or  permit. 
Any  propos^  transfer,  by  assignment, 
lease,  operating  agreement,  or  otherwise, 
of  an  easement  or  permit  must  be  filed 
in  triplicate  with  the  Regional  Director 
and  must  be  supported  by  a  stipulation 
that  the  transferee  agrees  to  ctxnply 
with  and  be  bound  by  the  terms  and 
conditicxis  of  the  original  grant.  A  $25 
nonretumable  service  fee  must  accom¬ 
pany  the  proposal.  No  transf^  will  be 


recognized  unless  and  imtil  approved 
in  writing  by  the  Regional  Director. 

•  *  •  *  • 

§  29.21-7  is  revised  to  read  as  follows: 
§  29.21—7  Payment  required.  . 

(a)  Payment  for  use  and  occupancy 
of  lands  under  the  regulations  of  this 
subpart  will  be  required  and  will  be  for 
fair  market  value  as  determined  by  ap¬ 
praisal  by  the  Regional  Director.  At  the 
discretion  of  the  Regional  Director,  the 
payment  may  be  a  lump  sum  payment 
or  an  annu^  fair  market  rental  pay¬ 
ment,  to  be  made  in  advancje.  If  any 
Federal,  State  or  local  agency  is  ex¬ 
empted  from  such  payment  by  and  any 
other  provision  of  Federal  law,  such 
agency  shall  otherwise  compensate  the 
Service  by  any  other  means  agreeable 
to  the  Regional  Director,  including,  but 
not  limited  to,  making  other  land  avail¬ 
able  or  the  loan  of  equipment  or  per¬ 
sonnel,  except  that  any  such  compensa¬ 
tion  shall  relate  to,  and  be  consistent 
with  the  objectives  of  the  National  Wild¬ 
life  Refuge  System.  The  Regional  Direc¬ 
tor  may  waive  such  requirement  for  c<Hn- 
pensation  if  he  finds  such  requir«nent 
impracticable  or  unnecessary. 

(b)  Wh«i  annual  rental  payments  are 
used,  such  rates  shall  be  reviewed  by 
the  R^onal  Director  at  any  time  not 
less  than  5  years  after  the  grant  of  the 
permit,  right-of-way,  or  easwnent  or 
the  last  revision  of  chaiges  thereimder. 
The  Regional  Director  will  furnish  ti  no¬ 
tice  in  writing  to  the  holder  of  an  ease¬ 
ment  or  permit  of  intent  to  impose  new 
charges  to  reflect  fair  market  value 
commencing  with  the  ensuing  charge 
year.  The  revised  charges  will  be  effec¬ 
tive  unless  the  holder  files  an  appeal  in 
accordance  with  §  29.22. 

(c)  In  instances  where  damage  to  a 
unit  of  the  National  Wildlife  Refuge 
System  will  result,  the  Regional  Director 
may  require  mitigation  measures,  as 
determined  by  him.  within  the  easement 
or  permit  area  or  on  adjacent  Service 
land  or  replacement  land  to  make  the 
proposed  use  compatible  with  the  pur- 
IXKses  for  which  the  unit  of  the  system 
was  established.  Such  mitigation  meas¬ 
ures,  and/or  the  replacement  of  land, 
are  solely  for  the  purpose  of  complsdng 
with  the  requirement  of  the  National 
Wildlife  Refuge  Syst«n  Administrative 
Act  that  the  use  be  compatible  with  the 
purpose  for  which  the  area  was  estab¬ 
lished  and  shall  be  in  addition  to  the 
payment  of  fair  market  value. 

Section  29.21-8  is  revised  to  read  as 
follows: 

§  29.21—8  Electric  power  transmission 
line  rights-of-way. 

By  accepting  a  right-of-way  for  a 
power  transmission  line,  the  applicant 
thereby  agrees  and  consents  to  comply 
with  and  be  bound  by  the  following  terms 
and  conditions,  except  those  which  the 
Secretary  may  waive  in  a  particular  case, 
in  addition  to  those  specified  in  Section 
29.21-4(b). 

(a)  To  protect  in  a  workmanlike  man¬ 
ner,  at  crossings  and  at  places  in  prox- 
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imity  to  his  transmission  lines  on  the  age  of  66  kilovolts  or  more  must.  In  ad-  trol  necessary  to  the  transmission  of  the 

right-of-way  authorized,  in  accordance  dition  to  the  requirements  of  {  29.21-2,  Department’s  power  and  energy  over  the 

with  the  rules  prescribed  in  the  National  execute  and  file  with  the  ai^licatlon  a  holder’s  transmission  facilities.  The  par- 

Electric  Safety  Code,  all  Government  and  stipulation  agreeing  to  accept  the  right-  ties  may  by  mutual  consent  open  any  j 

other  telephone,  telegraph  and  power  of-way  grant  subject  to  the  following  switch  where  necessary  or  desirable  for 

transmission  lines  from  contact  and  all  conditions;  maintenance,  repair  or  construction, 

highways  and  railroads  from  obstruction  (1)  In  the  event  the  United  States,  (vi)  The  transmission  of  electric 
and  to  maintain  his  transmission  lines  pmsuant  to  law,  acquires  the  applicant’s  power  and  energy  by  the  Department 

in  such  manner  as  not  to  menace  life  or  transmission  or  other  facilities  con-  over  the  holder’s  transmission  facilities 

property.  structed  on  or  across  such  right-of-way  will  be  effected  in  such  manner  as  will 

(b)  Neither  the  privilege  nor  the  right  the  price  to  be  paid  by  the  United  States  not  interfere  unreasonably  with  the  1 

to  occupy  or  use  the  lands  for  the  pur-  shall  not  include  or  be  affected  by  any  holder’s  use  of  the  transmission  facili- 

pose  authorized  shall  relieve  him  of  any  value  of  the  right-of-way  granted  to  the  ties  in  accordance  with  the  holder’s  nor- 

legal  liabihty  for  causing  inductive  or  applicant  under  authority  of  the  regu-  mal  operating  standards,  except  that  the  " 

conductive  interference  between  any  lations  of  this  part.  Department  shall  have  the  exclusive 

project  transmission  line  or  other  project  (2)  The  Department  of  the  Interior  right  to  utilize  any  increased  capacity  of 
works  constructed,  operated,  or  main-  shall  be  allow^  to  uvillze  for  the  trans-  the  transmission  facility  which  has  been  i 

tained  by  him  on  the  servient  lands,  and  mission  of  electric  power  and  energy  any  provided  at  the  Department’s  expense.  | 

any  radio  installation,  telephone  line,  or  surplus  capacity  of  the  transmission  fa-  (vil)  The  holder  will  not  be  obligated 
other  communication  facilities  now  or  cility  in  excess  of  the  capacity  needed  by  to  allow  the  '  transmission  of  electric 

hereafter  constructed  and  operated  by  the  holder  of  the  grant  (subsequently  re-  power  and  energy  by  the  Department  to 

the  United  States  or  any  agency  thereof,  ferred  to  in  this  paragraph  as  “holder”)  any  person  receiving  service  from  the 

(c)  Each  application  for  authority  to  for  the  transmission  of  electric  power  and  holder  on  the  date  of  the  filing  of  the 

survey,  locate,  commence  construction  energy  In  connection  with  the  holder’s  application  for  a  grant,  other  than  stat- 

work,  and  maintain  a  facility  for  the  operations,  or  to  increase  the  capacity  of  utory  preference  customers  including 

generation  of  electric  power  and  energy  the  transmission  facility  at  the  Depart-  agencies  of  the  Federal  Government.  . 

or  for  the  transmission  or  distribution  of  ment’s  expense  and  to  utilize  the  in-  (vlil)  The  Department  will  pay  to  the 
electric  powder  and  energy  of  66  kilovolts  creased  capacity  for  the  transmission  of  holder  an  equitable  share  of  the  total 

or  higher  under  this  subpart  shall  be  electric  power  and  energy.  Utilization  by  monthly  cost  of  that  part  of  the  holder’s 
referred  by  the  Regional  Director  to  the  the  Department  of  surplus  or  increased  transmlsskm  facilities  utilized  by  the  [ 
Secretary  of  the  Interior  to  determine  capacity  shall  be  subject  to  the  follow-  Department  for  the  transmission  of  elec-  t 
the  relationship  of  the  proposed  facility  ing  terms  and  conditions:  trie  power  and  energy,  the  pasunent  to  - 

to  the  power  marketing  program  of  the  (i)  When  the  Department  desires  to  be  an  amount  in  dollars  representing  the 
United  States.  Where  the  proposed  fa-  utilize  surplus  cap>acity  throught  to  exist  same  proportion  of  the  total  monthly 
cility  will  not  conflict  with  the  program  in  the  transmission  facility,  notification  cost  of  such  part  of  the  transmission  fa- 
of  the  United  States,  the  Regional  Di-  will  be  given  to  the  holder.and  the  holder  cllities  as  the  maximum  amount  in  kilo- 
rector,  upon  notification  to  that  effect,  shall  furnish  to  the  Department  within  watts  of  the  power  transmitted  on  a 
will  proceed  to  act  upon  the  application.  30  days  a  certificate  stating  whether  the  scheduled  basis  by  the  Department  over 
In  the  case  of  necessary  changes  respect-  transmission  facility  has  any  surplus  ca-  the  holder’s  transmission  facilities  bears 
ing  the  proposed  location,  construction,  pacity  not  needed  by  the  holder  for  the  to  the  total  capacity  in  kllow'atts  of  that 
or  utilization  of  the  facility  in  order  to  transmission  of  electric  powder  and  en-  portion  of  the  transmission  facilities.  The 
eliminate  conflicts  with  the  power  mar-  ergy  in  connection  with  the  holder’s  op-  total  monthly  cost  will  be  determined  in 
keting  program  of  the  United  States,  the  erations  and,  if  so,  the  amount  of  such  accordance  with  the  system  of  accounts  * 
Regional  Director  shall  obtain  from  the  surplus  capacity.  prescribed  by  the  Federal  Power  Corn- 

applicant  written  consent  to,  or  compli-  (ii)  Where  the  certificate  Indicates  mission,  exclusive  of  any  investment  by 
ance  with,  such  requirements  before  tak-  that  there  is  no  surplus  capacity  or  that  the  Department  In  the  part  of  the  trans - 

ing  further  action  on  the  application;  the  surplus  capacity  is  less  than  that  mission  facilities  utilized  by  the  Depart-  . 

Provided,  however.  That  if  increased  required  by  the  Department,  the  author-  ment. 

cost  to  the  appUcanf  will  result  from  Ized  officer  may  call  upon  the  holder  to  (ix)  If,  at  any  time  subsequent  to  a 
changes  to  eliminate  conflicts  with  the  furnish  additional  information  upon  certification  by  the  holder,  or  deteimi- 
power  marketing  program  of  the  United  which  its  certification  is  based.  Upon  re-  nation  by  the  authorized  officer,  that 
States,  and  it  is  determined  that  a  right-  ceipt  of  such  additional  information,  the  surplus  capacity  is  available  for  utiliza- 
of-way  should  be  granted,  such  changes  authorized  officer  shall  determine,  as  a  tion  by  the  Department,  the  holder  needs 
will  be  required  upon  equitable  contract  matter  of  fact,  if  surplus  capacity  is  for  the  transmission  of  electric  power 
arrangements  covering  costs  and  other  available  and.  If  so,  the  amount  of  such  and  energy  in  connection  with  its  op- 
appropriate  factors,  surplus  capacity.  erations  the  whole  or  any  part  of  the 

(d)  The  applicant  shall  make  provi-  (iii)  In  order  to  utilize  any  surplus  capacity  of  the  transmission  facility 
Sion,  or  bear  the  reasonable  cost  (as  may  capacity  determined  to  be  available,  or  theretofore  certified  or  determined  as 
be  detei’mined  by  the  Secretary)  of  mak-  any  increased  capacity  provided  by  the  being  surplus  to  its  needs,  the  holder 
mg  provision,  for  avoiding  inductive  or  Department  at  its  own  expense,  the  De-  may  request  the  authorize  officer  to 
conductive  interference  between  any  partment  may  interconnect  its  transmis-  mo^y  or  revoke  the  previous  certifica- 
transmission  facility  or  other  works  sion  facilities  with  the  holder’s  trans-  tion  or  determination  by  malting  appli- 
constructed,  operated,  or  maintained  by  mission  facility  in  a  manner  conforming  cation  to  the  authorized  officer  not  later 
it  on  the  right-of-way  authorized  under  to  approved  standards  of  practice  for  the  than  36  months  in  advance  of  the  hold-  ; 
the  grant  and  any  radio  installation,  interconnection  of  transmission  circuits,  er’s  needs.  Any  modification  or  revoca-  i 
telephone  line,  or  other  communication  (iv)  The  expense  of  interconnection  tion  of  the  certification  or  determina-  j 
facilities  existing  when  the  right-of-way  will  be  borne  by  the  Department,  and  the  tion  shall  not  affect  the  right  of  the  De-  : 
is  authorized  or  any  such  installation.  Department  will  at  all  times  provide  and  partment  to  utilize  facilities  provided  at  ■ 
line  or  facility  thereafter  constructed  or  maintain  adequate  protective  equipment  its  expense  or  available  vmder  a  contract  ; 
operated  by  the  United  States  or  any  to  insure  the  normal  and  efficient  opera-  entered  into  by  reason  of  the  equitable  4 
agency  thereof.  This  provision  shall  not  tion  of  the  holder’s  transmission  facili-  contract  arrangements  provided  for  in  ^ 
relieve  the  applicant  from  any  respon-  ties.  this  section. 

sibility  or  requirement  which  may  be  (y)  After  any  interconnection  is  com-  (x)  If  the  Department  and  the  holder 
imposed  by  other  lawful  authority  for  pieted,  the  holder  shall  operate  and  disagree  as  to  the  existence  or  ambunt  of 
avoiding  or  eliminating  inductive  or  con-  maintain  its  transmission  facilities  in  surplus  capacity  in  carrying  out  the 
ductive  interference.  good  condition,  and,  except  in  emergen-  terms  and  conditions  of  this  paragraph, 

(e)  An  applicant  for  a  right-of-way  cies,  shall  maintain  in  a  closed  position  the  disagreement  shall  be  decided  by  a  ^ 
for  a  transmission  facility  having  a  volt-  all  connections  under  the  holder’s  con-  board  of  three  persons  composed  as  fol- 
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lows :  The  holder  and  the  authorized  of¬ 
ficer  shall  each  appoint  a  member  of  the 
board  and  the  two  members  shall  appoint 
a  third  member.  If  the  members  ap¬ 
pointed  by  the  holder  and  the  authorized 
officer  are  unable  to  agree  on  the  desig¬ 
nation  of  the  third  member,  he  shall  be 
designated  by  the  Chief  Judge  of  the 
United  States  Court  of  Appeals  of  the 
circuit  in  which  the  major  share  of  the 
facilities  involved  is  located.  The  board 
shall  determine  the  issue  and  its  deter¬ 
mination,  by  majority  vote,  shall  be  bind¬ 
ing  on  the  Department  and  the  holder. 

(xi)  As  used  in  this  section,  the  term 
“transmission  facility”  includes  (A)  all 
types  of  facilities  for  the  transmission  of 
electric  power  and  energy  and  facilities 
for  the  interconnection  of  such  facilities, 
and  (B)  the  entire  transmission  line  and 
associated  facilities,  from  substation  or 
interconnection  point  to  substation  or 
interconnection  point,  of  which  the  seg¬ 
ment  crossing  the  lands  of  the  United 
States  forms  a  part. 

(xii)  The  terms  and  conditions  pre¬ 
scribed  in  this  paragraph  may  be  modi¬ 
fied  at  any  time  by  means  of  a  supple¬ 
mental  agreement  negotiated  between 
the  holder  and  the  Secretary  of  the  In¬ 
terior  or  his  designee. 

Section  29.21-9  is  added  as  follows: 

§  29.21—9  Riglils-of-'*vay  for  pipelines 
for  the  transportation  of  oil,  natural 
gas,  synthetic  liquid  or  gaseous  fuels, 
or  any  refined  product  produced 
tlierefroni. 

(a)  Application  procedure.  Applica¬ 
tions  for  pipelines  and  related  facilities 
under  this  section  are  to  be  filed  in  ac¬ 
cordance  with  §  29.21-2  of  these  regula¬ 
tions  with  the  following  exception: 

When  the  right-of-way  or  proposed  facility 
will  occupy  Federal  land  under  the  control 
of  more  than  one  Federal  Agency  and/or 
more  than  one  Bureau  or  Office  of  the  De¬ 
partment  of  the  Interior,  a  single  application 
shall  be  filed  with  the  appropriate  State  Di¬ 
rector  of  the  Bureau  of  Land  Management  in 
accordance  with  regulations  in  43  CFR  Part 
2800. 

Any  portion  of  the  facility  occupying 
land  of  the  National  Wildlife  Refuge  Sys¬ 
tem  will  be  subject  to  the  provisions  of 
these  regulations. 

(b)  Right-of-way  grants  under  this 
section  will  be  subject  to  the  specifd  re¬ 
quirements  of  Section  28  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  185),  as 
amended,  as  set  forth  below.  Gathering 
lines  and  associated  structures  used 
solely  in  the  production  of  oil  and  gas 
under  valid  leases  on  the  lands  adminis¬ 
tered  by  the  Pish  and  Wildlife  Service 
are  excepted  from  the  provisions  of 
S  29.21-9. 

(1)  Pipeline  safety.  Rights-of-way  or 
permits  granted  under  this  section  will 
include  requirements  that  will  protect 
the  safety  of  workers  and  protect  the 
public  from  sudden  ruptures  and  slow 
degradation  of  the  pipeline.  An  applicant 
must  agree  to  design,  constnict,  and  op¬ 
erate  all  proposed  facilities  in  accordance 
with  the  provisions  of  Parts  192  and/or 
195  of  Title  49  of  the  Code  of  Federal 
Regulations  and  in  accordance  with  the 


Occupational  Safety  and  Health  Act  of 
1970,  Pub.  L.  91-596,  including  any 
amendments  thereto. 

(2)  Environmental  protection.  An  ap¬ 
plication  for  a  right-of-way  must  con¬ 
tain  environmental  information  required 
by  section  29.21-2(a)  (4)  of  this  subpart. 
If  the  Regional  Director  determines  that 
a  proposed  project  will  have  a  significant 
affect  on  the  environment,  there  must 
also  be  furnished  a  plan  of  construction, 
operation,  and  rehabilitation  of  the  pro¬ 
posed  facilities.  In  additi«i  to  terms  and 
conditions  imposed  under  §  29.21-4,  the 
Regional  Director  will  impose  such  stip¬ 
ulations  as  may  be  required  to  assure: 

(i)  restoration,  revegetation  and  cur¬ 
tailment  of  erosion  of  the  surface;  (ii) 
that  activities  in  connection  with  the- 
right-of-way  or  permit  will  not  violate 
applicable  air  and  water  quality  stand¬ 
ards  or  related  facilities  siting  standards 
established  by  law;  (iii)  control  or  pre¬ 
vention  of  damage  to  the  environment 
including  damage  to  fish  and  wildlife 
habitat,  public  or  private  property,  and 
public  health  and  safety;  and  (iv)  pro¬ 
tection  of  the  interests  of  individuals  liv¬ 
ing  in  the  general  area  of  the  right-of- 
way  or  permit  who  rely  on  the  fish,  wild¬ 
life,  and  biotic  resources  of  the  area  for 
subsistence  purposes. 

(c)  Disclosure.  If  the  applicant  is  a 
partnership,  corporation,  association,  or* 
other  business  entity  it  must  disclose  the 
identity  of  the  participants  in  the  entity. 
Such  disclosure  shall  include  where  ap¬ 
plicable  (1)  the  name  and  address  of  each 
partner,  (2)  the  name  and  address  of 
each  shareholder  owning  3  percentixm 
or  more  of  the  shares,  together  with  the 
number  and  percentage  of  any  class  of 
voting  shares  of  the  entity  which  such 
shareholder  is  authorized  to  vote,  and 

(3)  the  name  and  address  of  each  afBli- 
ate  of  the  entity  together  with,  in  the 
case  of  an ‘affiliate  controlled  by  the  en¬ 
tity,  the  number  of  shares  and  the  per¬ 
centage  of  any  class  of  voting  stock  of 
that  affiliate  owned,  directly  or  indi¬ 
rectly,  by  that  entity,  and  in  the  case  of 
an  affiliate  which  controls  that  entity, 
the  number  of  shares  and  the  percent¬ 
age  of  any  class  of  voting  stock  of  that 
entity  owned,  directly  or  indirectly,  by 
the  affiliate. 

(d)  Technical  and  financial  enpability. 
The  Regional  Director  may  grant  or  re¬ 
new  a  right-of-way  or  permit  tmder  this 
section  only  when  he  is  satisfied  that  the 
applicant  has  the  technical  and  finan¬ 
cial  capability  to  construct,  operate, 
maintain,  and  terminate  the  facility.  At 
the  discretion  of  the  Regional  Director, 
a  financial  statement  may  be  required. 

(e)  Reimbursement  of  costs.  In  ac¬ 
cordance  with  Section  29.21-2  (a)  (3)  of 
this  subpart,  the  holder  of  a  right-of-way 
or  permit  must  reimburse  the  Service 
for  the  cost  incurred  in  monitoring  the 
construction,  operation,  maintenance, 
and  termination  of  any  pipeline  or  re¬ 
lated  facilities  as  determined  by  the 
Regional  Director. 

(f)  Public  hearing.  The  Regional  Di¬ 
rector  shall  give  notice  to  Federal,  State, 
apd  local  government  agenci^,  and  the 
public,  and  afford  them  the  opportunity 


to  comment  on  right-of-way  applica¬ 
tions  imder  this  section.  A  notice  will 
be  published  in  the  Federal  Register  and 
a  public  hearing  may  be  held  where 
appropriate. 

(g)  Bonding.  Where  appropriate  the 
Regional  Director  may  require  the  holder 
of  a  right-of-way  or  permit  to  furnish 
a  bond,  or  other  security  satisfactory  to 
him,  to  secure  all  or  any  of  the  obliga¬ 
tions  imposed  by  the  terms  and  condi¬ 
tions  of  the  right-of-way  or  permit  or 
by  any  rule  or  regulation,  not  to  exceed 
the  period  of  construction  plus  one  year 
or  a  longer  period  if  necessary  for  the 
pipeline  to  stabilize. 

(h)  Suspension  of  right-of-way.  If  the 
Project  Manager  determines  that  an  im¬ 
mediate  temporary  suspension  of  activi¬ 
ties  within  a  right-of-way  or  permit  area 
is  necessary  to  protect  public  health  and 
safety  or  the  environment,  he  may  issue 
an  emergency  suspension  order  to  abate 
such  activities  prior  to  an  administrative 
proceeding.  The  Regional  Director  must 
make  a  determination  and  notify  the 
holder  in  writing  within  15  days  from 
the  date  of  suspension  as  to  whether  the 
suspension  should  continue  arid  list  ac¬ 
tions  needed  to  terminate  the  suspension. 
Such  suspension  shall  remain  in  effect 
for  only  so  long  as  an  emergency  condi¬ 
tion  continues. 

(1)  Joint  use  of  rights-of-way.  Each 
right-of-way  or  permit  shall  reserve  to 
the  Regional  Director  the  right  to  grant 
additional  rights-of-way  or  permits  for 
compatible  uses  on  or  adjacent  to  rights- 
of-way  or  permit  areas  granted  under 
this  section  after  giving  notice  to  the 
holder  and  an  opportunity  to  comment. 

(j)  Common  carriers.  (1)  Pipelines 
and  related  facilities  used  for  the  trans¬ 
portation  of  oil.  natural  gas,  synthetic 
liquid  or  gaseous  fuels,  or  any  refined 
product  produced  therefrom  shall  be 
constructed,  operated,  and  maintained 
as  common  carriers. 

(2)  (i)  The  owners  or  operators  of 
pipelines  subject  to  this  subpart  shall 
accept,  convey,  transport,  or  purchase 
without  discrimination  all  oil  or  gas  de¬ 
livered  to  the  pipeline  without  regard 
to  whether  such  oil  or  gas  was  produced 
on  Federal  or  non-Federal  lands,  (il)  In 
the  case  of  oil  or  gas  produced  from 
Federal  lands  or  from  the  resources  on 
the  Federal  lands  in  the  vicinity  of  the 
pipeline,  the  Secretary  may,  after  a  full 
hearing  with  due  notice  thereof  to  the 
interested  parties  and  a  proper  finding 
of  facts,  determine  the  proportionate 
amoimts  to  be  accepted,  conveyed,  trans¬ 
ported  or  purchased. 

(3)  (1)  TTie  common  carrier  provisions 
of  this  section  shall  not  apply  to  any 
natural  gas  pipeline  operated  by  any 
person  subject  to  regulation  under  the 
Natural  Gas  Act  or  by  any  public  utility 
subject  to  regulation  by  a  State  or  mu¬ 
nicipal  regulatory  agency  having  juris¬ 
diction  to  regulate  the  rates  and  charges 
for  the  sale  of  natural  gas  to  consumers 
within  the  State  or  mimicipality,  (ii) 
Where  natural  gas  not  subject  to  State 
regulatory  or  conservation  laws  govern¬ 
ing  its  purchase  by  pipelines  is  offered 
for  sale,  each  such  pipeline  shall  pur¬ 
chase,  without  discrimination,  any  such 
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natural  gas  produced  In  the  vicinity  of 
the  pipeline. 

(4)  The  Regional  Director  shall  re¬ 
quire,  prior  to  granting  m-  renewing  a 
right-of-way,  that  the  applicant  submit 
and  disclose  all  plans,  contracts,  agree¬ 
ments,  or  other  information  or  material 
which  he  deems  necessary  to  determine 
whether  a  right-of-way  shall  be  granted 
or  renewed  and  the  terms  and  condi¬ 
tions  which  should  be  Included  in  the 
right-of-way.  Such  information  may  in¬ 
clude,  but  is  not  limited  to:  (i)  condi¬ 
tions  for,  and  agreements  among  owners 
or  operators,  regarding  the  addition  of 
piunping  facilities,  looping,  or  otherwise 
increasing  the  pipeline  or  terminal’s 
throughput  capacity  in  response  to  actual 
or  anticipated  increases  in  demand;  (ii) 
conditions  for  adding  or  abandoning  in¬ 
take,  offtake,  or  storage  points  or  facili¬ 
ties;  and  (ill)  minimum  shiinnentor  pur¬ 
chase  tenders, 

(k)  Limitations  on  export.  Any  domes¬ 
tically  produced  crude  oil  transported  by 
pipeline  over  rights-of-way  granted  pur¬ 


suant  to  Section  28  of  the  Minend  Leas¬ 
ing  Act  of  1920,  except  such  crude  oil 
which  is  either  exchanged  In  similar 
quantity,  for  convenience  or  increased 
efficiency  of  transportation  with  persons 
or  the  government  of  an  adjacent  for¬ 
eign  state,  or  which  is  temporarily  ex¬ 
ported  for  convenience  or  increased  ef¬ 
ficiency  of  transportation  across  parts 
of  an  adjacent  foreign  state  and  reenters 
the  United  States,  shall  be  subject  to  all 
of  the  limitation  and  licensing  require¬ 
ments  of  the  Export  Administration  Act 
of  1969. 

(l)  State  standards.  The  Regional  Di¬ 
rector  shall  take  into  consideration,  and 
to  the  extent  practical  comply  with,  ap¬ 
plicable  State  standards  for  right-of-way 
construction,  operation,  and  mainte¬ 
nance. 

(m)  Congressional  notification.  The 
Secretary  shall  notify  the  House  and 
Senate  Committees  on  Interior  and  In¬ 
sular  Affairs  promptly  upon  receipt  of  an 
application  for  a  right-of-way  for  a  pipe¬ 
line  24  Inches  or  more  in  diameter,  and 
no  right-of-way  for  such  a  pipeline  shall 


be  granted  until  60  days  (not  including 
days  on  which  the  House  or  Senate  has 
adjourned  for  more  than  three  days) 
after  a  notice  of  intention  to  grant  the 
right-of-way  together  with  the  Secre¬ 
tary’s  detailed  findings  as  to  terms  and 
conditions  he  proposes  to  impose,  has 
been  submitted  to  the  Committees,  im- 
less  each  Committee  by  resolution  waives 
the  waiting  period. 

Section  29.22  is  revised  *  to  read  as 
follows: 

§  29.22  Hearing  and  appeals  procedure. 

An  appeal  may  be  taken  from  any 
final  disposition  of  the  Regional  Director, 
to  the  Director,  U.S.  Pish  and  Wildlife 
Service  and  from  the  latter’s  decision  to 
the  Secretary  of  the  Interior.  Such  ap¬ 
peals  may  be  taken  pursuant  to  43  CFR 
Part  4,  Subpart  G. 

Dated:  August  16, 1977. 

Lynn  A.  Greenwalt, 
Director.  Fish  and  Wildlife  Service, 
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